
Common Questions in Employment Law

Two primary types of contracts govern employment relationships: employment contracts
and work-for-hire contracts. The latter, often referred to as independent contractor
agreements, must adhere to a strict framework to prevent evasion of employer
obligations, particularly concerning payroll taxes. The recent case of National Housing
Trust v. Marksman Limited & Robert Epstein [2022] JMRC 1 underscored the importance of
distinguishing between work-for-hire and employment contracts, though the term "work
for hire" is interchangeably used with "independent contractors."

The distinction lies between a contract of services (an employment contract) and a
contract for services (an independent contractor agreement). Objective factors determine
this classification, and an organization cannot evade the responsibilities of an employment
contract by simply labeling the relationship as a contract for services. The determination
hinges on factual circumstances, with a key consideration being whether the worker
operates independently in their own business. While this is crucial, it is not the sole
deciding factor. The National Housing Trust case outlined key questions for consideration:

1. The degree of control exercised by the employer/hirer over the worker.
2. Whether the worker provides their own equipment.
3. The extent of the worker's involvement in the employer's business.
4. The extent to which the worker can profit from sound management in task

performance.

Termination in employment relationships is subject to regulations outlined in the
Employment (Termination and Redundancy Payments) Act, 1974, and the Labour Relations
and Industrial Disputes Act, 1975 (LRIDA). These laws serve distinct purposes. The former
establishes the termination framework, specifying notice periods ranging from two weeks
to twelve weeks based on the length of continuous employment. Termination notices must
be in writing or given in the presence of a credible witness.

The LRIDA addresses industrial disputes, including suspension or termination of
employment. The specialized tribunal set up by LRIDA hears disputes, and its jurisdiction
depends on a referral by the Minister of Labour. The tribunal reviews termination
procedures, and unjustifiable or unfair terminations can result in reinstatement and
compensation for lost wages.

To determine fairness, the tribunal considers the Labour Relations Code, which requires
communication and consultation with the employee. Failure to follow these fairness
procedures may lead to allegations of unjustifiable dismissal, ultimately decided by the
Industrial Disputes Tribunal, with appeals restricted to questions of law.

If there is no referral to the tribunal, the employee can approach the court claiming
wrongful dismissal, focusing on contractual entitlements. Wrongful dismissal may also
involve a breach of implied terms of trust and confidence, potentially leading to additional
damages.



The significance of distinguishing between a contract of service and a contract for service
is evident in the context of liability for payroll taxes. Employers under a contract of service
are obligated to withhold and remit income tax, housing, education, and social security
taxes, along with a fixed employer portion. Additionally, there is an employer-only tax, the
HEART tax (currently three percent), contributing to a training and services agency. This
emphasizes the importance of correctly categorizing employment relationships to meet
tax obligations.


