IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

CIVIL DIVISION
CLAIM NO. 2008 HCV 00980

BETWEEN VICTOR SPENCE CLAIMANT
AND KES DEVELOPMENTS

COMPANY LIMITED FIRST DEFENDANT
AND CAPITAL AND CREDIT

MERCHANT BANK LIMITED SECOND DEFENDANT

IN OPEN COURT
Tohn Groham, Annaliesa Lindsay and Janelle East instructed by John &.

Graham and Company for the claimant

hichael Hylton Q.C., M. Georgia Gibson-Henlin, Sheriann fhcDonald,
instructed by Henlin Gibson Henlin for the second defendant

Zeptember 17, 18, October 9, 3, November 27, 2009, February 25,
2010, March 4 and 11, 2010

ALTERATION OF DOCUMENT BY MORTGAGEE EXECUTION -
WHETHER ALTERATION MATERIAL - TEST FOR MATERIALITY -
WHETHER BORROWER DISCHARGED FROM LIABILITY -
CONSEQUENCE OF ALTERATION

SYKES J

1. Mr. Victor Spence is seeking to avoid liability on a mortgage collateral
to a guarantee executed by him as guarantor of a loan made to K.E.S.
Development Company Limited ("KES"). There is no doubt that the foan
was made to KES, There is no doubt that KES has defaulted and there
is no doubt that, uniess Mr. Spence succeeds in this trial, Capital and
Credi+ Merchant Bank Limited (“the bank”), the mortgagee, can

enforce the guarantee.
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A bt oot nIgTory 15 Necessary. KES s ou red €3
n the

company. In this particular case, the company was involved in

sevelopment of Tour rsmperﬁes. The method used to fund the project
was for KES and the various property owners o ernfer into what 18
joint venture aczfﬁeemerﬁ. Under these agreements KES
Lilding and construction experfise and the praperty owners

provide the land. In furtherance of this objective

sought and secured Tihancing from the bank to the fune
cured Dy, among other Things, guaranfess given Dy ¢

The loan wos se g
number of persons including Mr. Spence. Mr. Spence's guarantee wes
supported by & morfgage over property located at 33 Jacks
which was owned by Mr. Spence. KES hes defaulted on the loan and
the bank is seeking o recover from Mr. Spence. K. Spence hos Tile
¢ claim seeking to avoid ligbility on the basis that the guarantee ang
mortgagee collateral to the guarantee were alrered after he executed
+hem. Then bank has admitted some altergtions of the relevant

iy

document but has said that the cerations were not material

5o far in his titanic struggle, Mr. Spence has not fared oo well By ar
emended claim form he sought four reliefs against the bank Three of
thase four reliefs were disposed of by way of summary judgment in

the bank's favour. The last one reads:

-

sainst the second defendant for damages 7or breach
- contract of o guarantee and a collateral morfgage no

"

3382: by way 01 c?wmf*ee bath executed on the 87
day of August 2005 and for o discharge from

”

guarantee executed by the claimant on & August 2000

4

0y
By, “%\i%:

n o

.

'\

und From a coliateral mortgage no. 1433523 by way o7
guarentes dated the g% day of August 2005 on the
grounds that the said guarantee and morigage are not i
accordance with the agreements arrived af befween the
claimant and the defendants pursuant 1o the said Jomt
Venture Agreement and the agreements betweern the
claimant and the second defendants and that they have
been unilaterally and materially altered by the
defendants, their servarts and/or agents thereby



discharging the claimant from all obligations and
labilities thereunder,

4 In paragraph 12 of the original claim form and in paragraph 11 of the
amended ciaim form Mr. Spence asserted that:

The claimant stares that the said guarantee and the said mortgage
were marerially altered without his knowledge and without his consent

express or implied.

The alterations
5. The bank requested further information, thet is to say, the bank

asked Mr. Spence to provide details of the alleged alterations.

6. Mr. Spence responded by particularising that:

Q.

_f‘?

the mortgage and the guarantee when executed had the

srincipal sum as $40m but were altered to read $l46m;

the mortgage collateral to guarantee when executed did not
have these words ‘and debenture of even date herewith given
by the mortgagor fo the mortgagee fo secure the aforesaid
principal sum' inserted in the recital after the word ‘guarantee’
in the sentence AND WHEREAS by way of and in order to
secure iTs liability under the said guarantee, tThe mortgagor has
covenanted and agreed to enter info the within named presents’
so that after the insertfion the sentence reads 'AND WHEREAS
by way of and in order fo secure ifs liability under fhe said
guarantee and debenture of even date herewith giver by the
mortgagor to the mortgagee fo secure the atoresaid principal
swm, the mortgagor has covenanted and agreed to enter info

the within named presents;

on page 6 of The mortgage the words 'collateral o a vrincipal
mortoage No, 1433819 now appears,

7. For the purposes of this claim I only need to consider the alterations

made on the mortgage collcteral to guarantee. There are Two



A P e
uarantes that wes

g
b

" WOTy it
. o ) 0w g
' ol €. . o = =
) o 3 e = Mu 3 -
v ol ik - i -
....... © 0y S T W 2 W &
Wy A A b ol e -
. -5 > g 53 o o
> 8oy =P . " a2 hd
oo = mu £ S i m & 4
3 [V L T 5} o '] LA T o
o 5 e T €3 e A< e 3
- K mi} © ixd s P Y -2 (&)
z o > oa Dy O o R B el o
e Eva A 4 Y S - S P
5 | oy ) S ! e W.Ww T i ad i}
- == ; Ly e e
3 gt N seEHE Ry
- o , 2o S FE Y £
: o o o £ R A -
i - a = £ o w1 L T bt
R & e @ o w =R M = o
_ i g ou e = = S F0 e ¥ gy
. i & o - Y e £ W ,
= B e s w8 oy 25 < v D
o oy = w ¥ . Y N N VRSN
oo 3 . & e W Eowosd w8 e}
o= oW S o Eis < A P s R = L = = &
5o o A = 6 . o D09 w oy O 9 L
o0 - v oy Iy . Do P . WY
oo wo, Vil g - 4 £ A S =H S SR R
B = M o o 5 ¥ £ LRS! % =R
u s __— e S & > O R ey >8P
Ml,m. ki m R v T3 (9 % [ Mau.w m.u e LW e WO
R . . . (& - o oy
@ o £ O 5 oo ¥ W YR o B D e W M < 2
- — Lo ] = LYy Mo [ el Yt B 1} oy o L] g
S A o e g v
= £ s LW = =g £ o 2o S owow %
L g o) oF L e ) ﬂ[ L, A - & ] e oo
£ g O e ol S TR | o s o] Oy m Wy I % T T B rol
i oy La 5 Son L & =2 : T = T o 2 T B
Wiog) - : = = SO 3 P IR S i SRR o
Ny O ) " - L, : - T [ S ST
O | ; ) - iy L oo . i U )
O oy B2 1y L T o 8 N 0 P [ o -
2w . =5 et oy R Lnowon owm L A
=0 ) o oo f A3 & T F g 3 o& s TERFw R ¥y B
W Lo - & o W o 3 R
c &5 o o & - & T O w LoJ Y e 2 o
SE I , s «w £ o T3 & - - A a
e o o 5 5o+ & s OE U £°5 0 87 > o o U0
. . 1w WY . b i S % . . g . ] =3 (,mi‘
R P e Ly M2 i 0} R P & 5 . Lh e W s [T
Lo = . R T L. & 4o B Moy E ok i
oo Y = yoEog o Uy o Yy s e 8, B
R S & g o 0 = o & _.,% w..w, T o ToE Yoy
PR o £ N R - & )
o £ 53 v =zt S e w £580 afH ol £ g
£ =g - Don 3 {7y oo W omm e & LI e
e 4 Ia} E i ] o 5 5 ERE S B o 3
a3 Uy o - -C R (S T Ee .= N T S S e 3
A &= ot w g oo 4 g Y £ v o mw 52 9§ £ o
. e p - P e §n - o - v A - 3
+ ) = . o 9% g S G oW
mmu “ry a3 Muwm — Mq,.w . Mm i g B S I oo E omoEH
m = == 3 8O - o
I o k —
T irt ar v
oS! o =



12. This very strict rule was enunciated in the year 1614, The severity of

13,

the rule, at that time, is not surprising, In those days, deeds were
treated as if they had @ mystical quality. The idea that prevaited in
those days was *hat if persons took the time to reduce their
agreement to writing, that fact alone was a clear indication that what
was written represented a very sacred agreement and any alteration
was seen as an extremely serious matter. Additionally, the rule
operated as a strong incentive fo keep wouid-be fraudsters or anyone
from altering documents after they were executed.

Although the rule developed in the context of deeds, by 1791, the rule
was being discussed and applied in a case involving a bill of exchange.
Tn Master v Miller 100 ER. 1042, a bill of exchange was drawn on
March 26, 1788 and made payable three months affer date. The bill
was altered by unknown persons to read os if it were drawn on March
20 1788 which meant that the date for payment was brought forward
because three months after date from March 20 (the new dafe after
aiteration) would be earlier than three months affer date of March
26 (the original date). The date was altered after acceptance. The
claimant sought to enforce the bill against the defendant arguing that
the rule in Pigot's case applied only to deeds and does not apply fo
other instruments. The defendant on the other hand submitted that
the rule should be extended. In effect, the defendant was arguing
that the fact that it was e deed in Pigot was an accident of history
rather than a determinative fact and that there was nothing in the
nature of a deed which made the rule apposite only fo deeds as
distinet from other documents. The defendant submitted that the
‘principle of law was founded in sound sense; it was calculated to
prevent fraud, and deter men from tampering with writfen securities:
and it would be directly repugnant to the policy of such a law To
permit the holder of a bill to aftempt a froud of this kind with
impunity; which would be the case, if, after being detected in the
attempt, he were not to be in a worse situation than he was before'
(see pages 1046 - 1047},

14 The defendant's submissions appealed to Ashhurst J who said at page:

L
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T seems admitted thagt ir This fad been d deed

ihe alteraion would Aave wiriered 1T Now L canniol
see any reason why Fhe pf,f,’:%cmfe on which ¢ deed
would have been avoided, should not extend fo the

case of 6 bill of exchange. All written confracis,

whether by deed or not, are intended To be
standing evidence against the parties enterng info
hem, There is no magic i parchment or 5 wax
and o bl of axgﬁama though not a deed, is
cvidence of @ contract as much as a deed and the
principle to be e;ff‘mgrfecf' From the cases cited i3,
that anyv a!" coration avoids the contract. IF indeed
the plaintifis, who are innocent holaers of this bill

have been defrauded of Fhemr monsv, they may
recover it back in another form of action. but I
think they cannot recover upon ThIS instrumznt,
which T consider to be o nullity. It s found by ;ﬁ-%,e
verdict that the a/*‘ef:‘m*wr was made while the bill

was p""&“ﬁeﬁﬁ‘fo;‘" of Wilkinson and Cocke! and 11
+

certainly was for ff"eff" odvantage, because i
accelerated the day the day of payment.

I The defendant's analysis also found favour with Lord Kenyor, Chigt

-y

Justice who said at page 1047

3N

The rases cited which were ofl of deeds wer
decisions which applied to and embraced A
simplicity of all the transactions af that fime, For

4%

of thar time almost all writien eng age EMENTS WErE
by deed only. Therefore those deci glons, which
were indeed confined te deeds, applied to the then
sate of affairs: but they establish this principle,
that afl written instruments which were altered or
crased. should be thereby avoided. Then let us see
whether the policy of the law, and some later cases
do not extend this doctrine farther than fo the
case of desds It /s of the grectest importance
. J

that these instruments, which are cirouiared

-



throughout Europe, should be kept with the utmos?
purity, and that the sanctions to preserve them
From fraud should not be lessened

16 However it is the formulation of Grose J that has proven fo be the
foundation on which the modern law was built, His Lordship developed
his major premise with such skill that it is neither over broad so as o
be meaningless nor too narrow so as fo be inapplicable fo other
circumstances. Grose J said at page 1055 - 1056:

Now the effect of that determination is, that a
material alteration in a deed causes it no longer to
be the same deed. Such Is the law respecting
deeds: but i+ is said that that law does not extend
to the case of g bill of exchange. Whether it does
or not must depend on the principle on which this
jaw is founded. The policy of the law has been
already statred, namely, that a man shall not take
the chance of committing a fraud. and, when that
fraud (s detected, recover on The instrument as it
was originally made. In such a case the law
intervenes, and savs, that the deed thus aftered no
longer continues the same deed, and that no person
can maintain an action upon (. In reading that and
the other cases cited, I observe that i/t is no
where said that the deed is void merely because
[+ is the case of a deed. but because it is not
the same deed. A deed is nothing more than an
instrument or agreement under seal: and the
principle of those cases is, that any alteration
in a material part of any Instrument or
agreement avoids it, because it thereby ceases
to be the same instrument; and this principle is
founded on great good sense, because it tends
to prevent the party in whose favour it is made,
from aftempting to make any alferation ir I7.
This principle too, appears to me as applicable
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Tv ie clear now that with the benefit of
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Judgment can wma 'VE supse
this area has not added very much 1o his Lordship's reascning.  hes
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nolications of the principle Yo givter
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have only pro v'*ccf specifi
types of instruments.

By 1844 the issue arose in the context of ¢ guarantee in the case
Davidson v Cooper 153 ER. 142 After execution of © and
while “he documents were in the hands of the claimant. se 5 were

loced near the signoture of the parties. theregoy giving
impression that the guarantee was under seal which would

ohviated the need to prove conmsideration in the event thot it was
being enforced and the a?e“f“' dant sought to resist on the

e o
ahsence of consideration. Lord Denman held ot page 32
Upon the doubt whether this instrument 15 altered
because it remains exactly as it was when signeo,
but only something is added near fo the signarures
of the defendants we may observe, Fthot thar

ﬁ‘;‘

addition gives a different legal character 1o 77

o

i

‘-\

writing, and would, if made with the consent of
interested. complerely change the nature of M?g
relotion fowards each J*Pze” of the parties fo /7,

TEd

and the remedies upor 1t

, rd Denman g rejecting the prope &ﬁon that becguse The
contract was not affected by the alrerction the document remained
h e as it was before the alteration Hlig Lordship saic that The
legal character had changed because not only the nature of The
relationship between the parties had changea | but algo the remedies
wvailable to the parties. The alteration by adding the seal was
therefore material. If ﬁ.muéd be noted that there was no proof of who
ftf?e,r'ed the document. What the svidence showed is that it wes

tered while in the possession of the c:i imant. The rationale for The

[



rule was affirmed once again by Lord Denman. His Lordship said af

page 352t

The strictness of the rule on this subject, as lard
down in Pigot's Case, can only be explained on the
principle that a party who has the custody of an
instrument made for his benefit, is bound fo
preserve it in fts original state. It IS highly
important for preserving the purity of legal
instruments that this principle should be borne in
mind. and the rule adhered fo. The party who may
suffer has no right to complain, since there canno?
be any alteration except through fraud, or laches
on s part.,

20.Tn 1884, the principle was applied to promissory notes issued by The

Bank of England. This was in the case of Suffell v Bank of England
(1881-82) LR. 9. Q.B.D. B55. The case also illustrates that it can be a
very close thing when deciding whether the alteration was material or
not. T shall deal, first with the application of The principle To
promissory notes. The Bank of England had issued notes payable to
bearer. The evidence showed the claimant was a bona fide purchaser
for value of the notes from a third party. It appeared that the third
party or someone else had dishonestly acquired the netes and while he
had them he altered the numbers and had substituted other numbers
in order fo prevent them being traced. It seemed that before the
claimant acquired the notes, the Bank of England had issued a sfop
order on the notes and published the numbers. This action by the Bank
necessitated the fraudulent act of erasing the original numbers. This
dteration was held To be material. The bank refused fo pay on the
notes and the claimant sued the Bank. The Bank resisted on the
ground that there was a material alteration.

At first instance, the eminent Lord Coleridge CJ, held that the

alteration was not material because the character of the document
had not changed, that is to say, the liability of Tthe bank on the notes
had not changed. His Lordship reasoned at page 271

O
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But it has alwovs been held thal the alterar

WRicH VITIGTES an Insirumedi o musi DE O
altergtion e must be ohe f;f;ff"?f‘c.‘;?.f af-f?“f:ﬁs‘ or
artempts fo alter ’
itselt and  which

S e o i i ; o ol - P " S
contract which the nsirument contains or s

cvidence of It s mot every physical " alteration

which will surfice.
4rd conseguently for his Lordship at page 272

In the sense in which the word "materic!” has beer
vsed in all the cases I have been able fo refer to,
of which Master v Miller, Burchfield v. Moore and
Gardner v. Waish are Gf?.f/}"’ exampiles the alteration
has been held material because F vared or
attempted to vary the confract. Here the
alteration 1= no fﬁ/ﬁg of the sort. It is material ina

popular  sen because It mmrpﬁgas some
difficultv in fne way of the Bank of England

detecting or helping o detect the origingl Fraud,

by making it harder to frace the notes or fo s7op
them at the bank But this is a wholly coflateral
matter. An alteration material in this popular and
coliateral sense has never ver been held to vitiare
an instrument in the hands of an innocent holder.
anc Sir Jobn Holker admitred this ir fact. but
rged that the generality of the woras in Masver v
Miller was wide enough fo fake in this cose and
that i was wise so ve extend them I do not think
s, and I must decline the invitation It needed o
stature to make the crossing of a chegue a
marerial part of /7,
22.On appeal Lord Coleridge was reversed, The reasoning is interesting
Sir George Jesszl MR held that The numbers on the notes were
important because they can have an effect on other obligations eve
theugh the actua! contract itself is not, on the face of it, affected by



the change in number. This is his Lerdship’s reasoning on the number
alteration point. He said at page 563:

In an ordinary case it may be said that the mimber

put on a bilf of exchange or on a chegue will not

affect the contract, and may not be a raterial

alteration but take the case of g debenture issusd

by a company, or a bond issued by a furnpike Trust,

or a foreign government, and that the bond is paid

according to the number drawn by lot, which is a

very common mode of payment there, although the

number would not affect the contract on the face

of the instrument, [t really would affect the

contract in another way, and I should think there

would be no doubt in the world that in such a case

an alteration in the number would be a material

alteration in the mstrument.

23.The basis for this reasoning is that one cannot say whether the

alteration is material unless one knows what the instrument is. The
Master of the Rolls continues at page 563

It therefore appears te me, before one can
consider the question as to whether the alteration
/s an alteration affecting the contract one st
know exactly what the instrument is, what 7The
alteration /s, and what the general effect is, and it
may well be that in the majority of these cases
(although they may not be afl rightly decided, for
some of them confhict with others) they may be
well decided and yet they may not enable one fo
decide such a case as this where other
considerations arise beside the mere guestion of
contract between the parties.

24 So here we see The Master of the Rells providing an analytical
g Y

framework in which the determination of materiality is made. First
one must know exactly what the instrument is, that is fo say, what it

11
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were quite literally o promise fo give gold
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Sir George concluded at page 564

The number on notes has ancther important use. I7

- o &
s To Trace

enables the person who receives note

o e

them and so to detect crime as well as fo guard

against the comymission of crime by

knowledge that the notes may be so traced But
the utility of the number does not stop there We

o f o

have been told there /s a relotion befween ihe

and the number which enables the bank more
.ﬂaﬁf'f}f ne doubt. o detrect Forgery If the bank
Found that relation altered, ond alse Yo enable it 10
keep a register of the nofes rssued against the
notes coming in, So as to ascertain the amount for
which the bank is liable. Therefore, kﬁamﬁg the
e made of the number, the mode in which /T (5
regarded by the public, and in which /¥ 15 vtilized
by the bank, no one could say that the number was

not g material part of the note

0,

E



27 In addition to demonstrating his analytical method Sir George went on

P

+o make observations on the authorities generally. His Lordship noted
that if the alteration merely stated what was implied by law, then the
clteration was not material. Here, we see a restriction on the
operation of Pigo? which was that any material alteration vitiated the

document.

‘The Master of the Rolls was not prepared to accept Lord Coleridge's

view that before an alteration could be held to be material it had fo
"lalter] or [attempt] to alter the character ef the instrument itself,
and which affects or may affect the contract which the instrument
contains or is evidence of." None of the alterations in Suffel/ did any
of these things but the alteration was material for the reasons given
by the Master of the Rolls,

For his part, Brett LT (as he then was) in Suffell accepted as correct

the claimant's submission that fthe alteration did not affect the
confract evidenced by the instrument and to That exfent was not
material. But the Lord Justice, like the Master of the Rolls, was not
prepared to accept the corollary of the submission which was that
since the contract was not affected, and character of The instrument
was not changed, then the alteration was not material. Breft L.J.
stated that the principle relating to alterations was not confined fo
contractual documents or documents evidencing a contract. It was of
wider application and if this is so, then the major premise of the
claimant's submissions could not be accepted. For this reason Brett LJ
stated the test of materiality in these terms at page 568:

Any alteration of any instrument seems fo me 10
be material which would alter the business effect
of the instrument if used for any ordinary business
purpose for which such an mstrument or any part
of it is used.

30, Brett LT at page 569 anclysed The promissory notes in these terms in

coming to his conclusion thet the alteration as materiah

s
[EY)
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comes. Tt seems te me that as long as all their
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notes are marked with o number The delenaanis

could net issue any particular bank rote without a

number. and for this reason because the person

X

p
ertitled to demand From them the 1ssue of a note
js entitled to have o note which will pass as
currency without guestion or doubt, which would
not he the cose with respect fo o a f:»af:-’f{ note
without o aumber m"{g.f'.ﬁﬁff}-’ upor it The number IS
also wmost undoubtedly useful for The purpose o
tracing the note in case of gecident, and I will not
sav that there are not other business purposes For
wf ich such pumber may be used. It seems o me
that these instances are enough to shew that rhe
number is a part of the note used in ordinary
business for a busingss purpose. Then It seems 10
e that an aiteration of part of such an instrument

o5 that is within the definition end /s ¢ material

. ; ! L .
alterciion, I do not refy upon the alteration of the
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in the commercial effect of the document, the alteration would still
be material even if it did not alter the liabilities of the contracting

parties.
32 Brett LT at page 571 concludes:

Both principle and authority seem fo me 1o Shew
that the doctrine is fo be applied ‘o all
imstruments in which there is o material alteration,
and that the alteration may be material although
there may be no contract in the instrument, or if
there be, it dees not alfer such contract. I am,
however, inchned to admit that 1¥ the nstrument
contains nothing but a confract, and has no legal or
business effect wharever except as a confract,
that then there could be no material afferation in
the document unless that alteration did alter the

confract,

33 The third member of the Suffell court, Cotton LT also rejected the
narrow formulation of the rule. His Lordship rejected the proposition
that the rule was restricted fo deeds or documents evidencing or
containing @ confract, For him, the rule applied o all instruments.
Cotton LT accepted that not every alteration would be material. At

page 574 his Lordship said:

No doubt there is a long string of cases which do
as a rule deal with the guestion whether the
contract contained in the instrument has been
altered or not, as the test by which fo decide
whether the alteration be a material one within the
ruie in Pigot's Case, and the plaintiff did, as he was
entitled fo do, rely on that most strongly, but the
guestion whether an alteration of an instrument
is a material one must, in my opinion, depend
upon the nature of the instrument and the uses
to which it is te be put, and, although in these
cases. the proper test may have been whether the

fom
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Before leaving the nineteenth century I would be remiss not To
+he

coptroct contaned was altered or not, it by no

MEOns TolowSs, unless rF s LeEi O s TGO, T

i N . v " i
he rule 15 that the alteration i the contract is

T

pssential and that no other alteration will do. In my
opinion that conclusion wouid ‘m tncorrect. The
guestion here 15 whether the alteration, although
not an alteration of the contract, is nevertheless
an alterotion of the instrument in a material way.

im}” e “”‘{"i’&:} s )

Cotton LJ also applied the

she alteration was material.

Let me be qui%‘é«: clear then In Suffel the

o
document altered was o contract and

Lhabilities of the parties are affected by
so held T%‘;Qﬁ? even in cases where the instrument was not ¢
whether an alferation was material depended on whether the

ooy - Lo
.

aiteration a‘*ﬁwa the 'business effect of the ingtrument

used

any ordinary business ;m pose of which such an instrument or any part
sf i1 ig paed g["‘ﬁ’ tLJ at 5@%\

i'}

lecision as good law. T therefore do not accept lgarned

‘ef’f proposition that because fhe af‘%‘gm?é@h

harging clause it necessarily Tolows

also do not accept izarned

counsel's propogition that the courts adopf warying amt}exﬂ“:ﬁ;‘f

the ingtrument or document involved. Thig

by Suffells case itself. The dlterction of the number

ordinary business purpose’ to which i could be put in 1
o g

i

way: {¢} the number enabled the rotes to be traced anc |
identifying which notes were lost! () the notes were legal currency

am‘é without the numbers on them persons would not wisn o accep
em as legal tender,

examine the very important case of Aldous v Commwell (1866-67 LR,



3 Q.B. 573, In Aldous, a promissory note when given fo +he claimant
by the drawer did not contain the words “on demand”. These words
were added while the note was in the possession of the claimant. The
drawer sought to resist enforcement on the ground that the words
"o demand” were added. It was submitted that the addition was a
material alteration within the rule in Piget and therefore the note was
not enforceable. This submission was rejected by Lush T on fhe
ground that the addition of the words "on demand” was not a material
alteration within the meaning of the rule because the words only

expressed what would be implied.

38 What is of significance in Aldous is the explicit rejection of one of
the principles that had emerged from Piget's case, namely, [ilf the
obligee himself alters the deed by any of the smd ways (viz, by
interlineation, addition, erasing, or by drawing a pen through the line,
&c.), although it is in words not material, yet the deed is void, ..

39.Lush J in quite robust ferms stated at page 579

[Wie think we are net bound by The doctrine in
Pigot's Case, or the authority cited for it and not
being bound, we are certainly not disposed 1o lay it
down as a rule of law that the addition of words
which cannat possibly prejudice any one, destroys
the validity of the note. It seems fo us repugnant
to justice and common sense to hold that the
maker of a promissory note is discharged from his
obligation to pay it because the holder has put in
writing on fthe note what the law would have
supphed if the words had not been written,

O What Aldous did was to lay the foundation for the idea that while an
alteration may appear Yo be material but if on examination of the
matter, it turng out that the alteration had no impact on the efficacy
of the document in any way whatsoever, then the alteration will not be
material. It was this principle that Suffe// applied,



votter LT in Raiffelsen, expressed his view of the law in This way
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chet would nullify documents ce befween The parvies To

documernt was being restricted. The court began ook or ¢
case by case basis, to see whether The u%feﬁ- lon was he

o

and significance o7 the
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courts were plainly not enamoured with the idec that alterations 7o ¢
document that {a) did not change the effect
L

L

s

instrument in any way: (b) did not bring abou

any change in the way
she ingtrument could be used; { 5
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|

whom 7 was beina zn
the instrument,
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T now come *o The case of Raiffeisen Zentralbank Osterreich A& v

been described by Queer's Counsel as he leading mo

Crossseas Shipping Litd and athers 1200107 All ER. (Comm) 76
L A

3]
o
oW
o
L
>
in
jo)
D

~hority. T would odd, leading modern authority in England and Waies
since T do not regard myself as bound by *his case or indeed any of
the cases cited They are at best pe r‘suasave because no decision wos
cited to me in which a court which would bind me has accepted anc

zn : IR s A L ! . . .
Tn the light of the conrlict gpparent in ThE

authorities, and with ¢ reservatiosi in respect o7
banknotes and negotiable mstruments (arth which
shic rpse (s not concerned) it seems to me that, fo
take advantage of the rule, the would-be avoider
shouid be able to demonstrate that the alferation
(& one which assuming the parties act in
accordance with the other terms of the confract,
15 one which IS ;;‘w tentially prejudicial to his legal
rights or obilgations Jﬁ@fﬂf' the mnstrument. I say

o . - C
i F e P T A P
“’f fentially ﬁreﬁuam@ because I oo not Think o7



necessary to show that prefudice has in fact
ccecurred. The rule remains a salutary one aimed ar
preventing fraud and founded upon inference of
fraudulent or improper motive at the fime of
alteration. It seems to me that, absent any
element of potential prejudice, no inference of
fraud or improper motive 1s appropriate.

44 This reasoning of Potter LT was clearly influenced by the Australian
case of Armor Coatings (Marketing) Pty Lid v General Credits
(Finance) Pty Ltd 17 SASR 259 where Bray CJ stated ot page 275 ~
276

It seems to me that the case represents a new
departure. Once it is established that the court is
entitled fo look ar the nature of the alferation it 1s
clear that there can be no autematic sanction for
the violation of the document's integrity. And
speaking for myself, if it is possible to look at the
effect of the alteration, I see no reason why,
unless constraimed otherwise by authority, the
court should not foak at the motive of it, too, and,
i it can, adopt the American rule that the absence
of fraudulent or wrongiul intention tay be of
importance and that "if the alteration was made 1o
express more clearly the intent of the parties or
to correct a real or supposed mistake the confract
s in this country generally held not aveided”
s(Williston, Discharge of Contracts by Alteration,
18 Harvard Law Review (1905) p. 105 at p. 115),

Since Pigot’s case the rule has been considered in
many cases. It is, in my view, impessible 1o
reconcile all of them, and I do not propose fo
canvass all of them. Unless I am constrained to do
otherwise by authority binding on me I prefer fo
Follow those cases which have inferpreted the rule
as liberally and reasonably as possible. There 15, in

1%



on for preserving, i oa rational

my view, JTTie reds
sysTen of jw, U rwie windil GETEGS ST SojLog
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o

the ecuities of the case to the circumsiances and
nature of the alteration visits the document with

i

o o P e
Fotfal nuliity.
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4% potier LT expressly approved this analysis, Unlike Potter |

I

not encorse “'f“c Armor Coatings approach. I do
has to do with whe

H

alteration altered the effect of the insfrument or an
a contract if the ingtrument in guestion mppe NS

i
.o be & contract, The motive of the "alterer”. inmy view is comple
e |

a
rrelevant and adds an additional requirement which d‘aes not

-+ i

any legifimate purpose. 1T QOES not enhance The underlying rati

for the rule against alteraftien of documents and may have the
unintended conseguence of creating an “a!,a er's charter” It |
view that the strong rule sgczérzg‘if aiteration of documents shoulc be
maintained as a purely objective one. An alteration motivated oy

surest of motives, if material is not any less material because

person was honest.

The point I take from Potter LJ is the potential prejudice pomnt. o
sgree that actual prejudice need not be proved because f 17 were
; and policy underlying the rule would be

¢
i
A
s
o

otherwise
ndermined with the possible consequence that parties mey be legs

o ppebed

.ctrained in their attempts To alter gocuments atter execution

T ke instant case, The alferation in guestion was made oY

mePass but no one has suggested that he was acting di %‘ﬁcveg?\y. Le

me make it abundantly clear that there is not the stightest suggesTion

+het Mr DePass was acting in a dishonourable way. The real guestion is
whether the alteration was material,

.

here is o Canadian authority that takes The taw further The Court

of Appeal of British Columbic in the cese o of Canadian Imperial Bank

£ Commerce v Skender 19861 1 WW R 284 was prepared Y0 go 70
‘f

o

gt

lengths 1o hold The would-be avaider To The ingtrumant, Lamper
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In shori, the release of the promisor, who has
done nothing to merit being rejeased from his
obligation, and who may be unjustly enriched by
the release, /s brought about in order to find a
suitable way of pernafizing the person who
Fraudulently altered the document.

In my opinion, the appfication of the rule must be
guided by its underiving rationale. If there is
froud. then the perpetraror should not only be
revented from benefiting from his fraud, but,
additionally, he should be penalized by preventing
him from enforcing even the original unmodified
obligation.

The materiality of fthe alteration should aiso be
viewed from the perspective of the rationale for
the rule. IF the alteration makes a Significant
difference, in favour of the promises, i The
Fundamental character of the obligations under
the agreement, then, absent an explanation, it /s
reasonable to assume a Frauduleni or mischievous
purpose. The penalty /s then appropriate.

But, (f it is apparent from all the evidence that the
purpose was innocent and well-intentioned, then it
seems foo simple, in foday’s welter of documen’s,
to release the promisor from an obligation for
which he is likely fo have recerved a commensurate
benefit, just because a clerk in the employment of
the promisee Fills in a blank in o way that causes
some alteration in the legal effect of some clause
in the docwment. I think that, in addition to
considering whether there was any alteration in
the legal effect of the document, there should be
some additional balancing of the interests of
Justice, some Tlexibility in the concept  of

[RY]
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There is no need to prove who made the alferarion.
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J Tn order to aveid the instrument, the aveider only needs To

orove that the instrument was altered irc material pa

The

z. In c&?dar +a establish that the alteration was moteridl
s to prove all of The following:
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Appiication
this particular case, for reasons aiready given the only alterations
T need to consider are those on the instrument of mortgage

he.

i what the instrument was before the alteration

i that the alteration or alferctions were made affer +the
execution of the instrument;

iii thot the alteration has made the instrument different
from what it was before.

Material in this contfext means more than that the instrument
was changed in an important respect but changed in a manner
that makes the instrument have an effect and operation affer
alteration which is different from what it had before the
tteration, The caveat here, is that an alteration that merely
spells out what the law would imply is not a material alteration.

Tn order to make the determination at (e) and (f), one asks (i)
whether the altered instrument new has a different effect
from that which it would have had in its original state: (if)
whether the alteration affects the legal significance of the
instrument; (i) whether the alteration affects the business
effect of The instrument,

There is no need to prove that the rights and licbilities of the
parties were changed as a resulf of the alterafion but if these
are proved then it concludes the case in favour of the person
seeking To avoid the instrument.

The avoider only needs to prove that the alteratien may alter

his legal position or prejudice him in some way which was not
possible before the alteration

N

collateral o guarantee which was in The possession of or under The
confrol of the bank, IT is this instrument and not the one at The
Registrar of Titles office that is in issue. Although Mr. Spence

23
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Ahr. Spence needs

Jhr. Graham onm Mr. Spence's behalf submitted the alreration

cOSe hOrTIoUArY NiE response e ine

include the alteration on page one wh
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DENTURE were added to the Titie of *H Ingtrurme

the transaction. It only becomes of some importance where thare 18
some ambiguity in the document which the recital may rescive

{

case was not presented along these lines and so T need not consicer

+o show, according to The Thre
outlined in Suffell (g} what was the nature of the document
the aE"‘re:“ tion: [B) what the alterction was: and (¢ what the o

(3]

siew 1e after the alteration

g e
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mcz"i“wiaﬁ because T meant that Mr. Spence woas now
ligbility under the debenfure which was not the case befor

aiifam; iorn.

otian on The part
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mvone ig stated in the recital, T’here‘?wej said he, any alferdtion
:
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+he recital could not possibly be materiol. I beiieve th
the matter is too broed. As I have s!raady zmim?ad, this oroad
position is not supported by the case law which I have accepted. The

fact thet the charging clause has not been altered cannet mear That

that no issue of materiality can arise,
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- the alteration hes any potential or actual impact on Mr.
Spence’s liability. In short, the three-step analysis has not proauced

the result that Mr. Spence needs in order Yo succeed. The dedbenture
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bank to KES. Mr. Spence is not a party to the debenture or the loan
agreement between KES and the bank. He only comes into the picture
if the primary debfor (KES) defaults. The reason fer the defauit is
irrelevant. Once the default occurs, then Mr. Spence comes info focus
as one of the secondary debtors to whom the bank can jook to recover
its money. The alteration, in my view, only made explicit what was
implicit, namely, any default by KES under its loan agreement, even if
+hat default arcse because it breached its obligations under the
debenture, then the secondary debtor may be called upon to meet the
loan obligation of KES. Even if there were no debenture the position
regarding Mr. Spence would still be the same. A debenture is simply a
document evidencing a loan between a company and a lender. Tt usually
has a number of clauses designed to protect the security interest of
the creditor. It gives him cerfain rights in the event of stipulated
events occurring, such as the right to call the debt on the occurring
of specified trigger events. This would still be the case without any
reference in the recital to the debenture or even if there was no
recital. As far as T have been abie To determine, the legal effect of
the instrument has not been altered. The rights and remedies of the
parties have not been changed. The document does not now have any
greater or lesser use than it would have had before the alteration.
Mr. Grahem did not demonstrate to me how the nafure of the
document has changed and neither has he shown how the use or uses
o which The document may be put in ordinary business has changed.
T+ was not established that the efficacy and utility of the document
were impaired or improved in any way after the alteration or were
different from that which prevailed before the alteration. The
alteration did not result in increased or even decreased potential
prejudice of Mr. Spence. For all these reasons, I conclude that the
alteration is not material, The mortgage is enforceable.

58 Having regard to Mr. Spence's age and stage in life, 1 have every
sympathy for his position since it appears that enforcement of the
guarantee may well lead to financial ruin but regretiably the law does
not permit me to come to any other conclusion.

5S.Tt follows from this that Mr. Spence's claim is dismissed with costs fo
the bank, In respect of the counter claim, judgment is entered for

IR
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Collateral matters
60 Let me indicate that I have not ignor
by Mr. Graham on behalf of Mr. Spence.

case did not permit me to focus on those submi
indicate that Mr. Groham came info this matt
commenced and T commeand him Tor his af?‘er"‘r&; o

The shape of The case was already fixed by Tl

issues joined between the parties did not

sdvance what may have been more promising
behalf,

61, A5 far as proot that vhe document was altersd o read
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$40m, the evidence adduced by Mr. ‘%pe e s not reliable and 30 on @
balance of probabiiity I cannct awhep CHe Saézmaﬁ unglre apout
what was on 'é*hca decument at the time he signed and wha't wog thers
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ofter he signed, In any event, his evidence w:
commit mmseir to the position that $40m was there at the
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657 The alteration to th

against the bank is f
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